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TO: Honorable Mayor and Members of the City Council

ATTENTION: Jeffrey L. Stewart, City Manager

FROM: Leo L. Mingle, Jr., Assistant City Manager

SUBJECT: Consideration and possible action to receive and file Agreement File

No. 707 between the City of Bellflower and Mark D. Hensley, dba
Hensley Law Group, for City Attorney services to be provided by
Karl H. Berger.

DATE: June 13, 2016

EXECUTIVE SUMMARY

As previously authorized by the City Council, the City Manager has executed an agreement
with Mark D. Hensley dba Hensley Law Group for City Attorney services to be provided by
Karl H. Berger.

RECOMMENDATION TO CITY COUNCIL

1) Receive and file Agreement File No. 707; or
2) Alternatively, discuss and take other action related to this item.

FISCAL IMPACT

Under the new agreement the City Attorney’s monthly retainer will be $16,000 for 75 hours of
service, with a transactional rate of $195 to $200 per hour for additional routine services.
Absent unforeseen litigation or other emergent work, we expect some savings when
compared with amounts previously billed.

Attachment:

Agreement File No. 707 dated April 25, 2016..........coooiiiiiiiiii 2
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AGREEMENT FILE NO. 707
AGREEMENT FOR LEGAL SERVICES BETWEEN
THE CITY OF BELLFLOWER
AND HENSLEY LAW GROUP

This AGREEMENT is entered into this 25™ day of April 2016, by and between the
CITY OF BELLFLOWER, a general law city and municipal corporation (“CITY”) and
Mark D. Hensley, a sole proprietor, dba HENSLEY LAW GROUP (“HLG”).

1. APPOINTMENT.

A.

City Council appoints Karl H. Berger as the City Attorney, and retains
HLG as its City Attorney, to render such legal services as are
customarily rendered by such officials and as further specified herein,
including attending meetings of the City Council, and other boards and
bodies of City, and its affiliated agencies, as directed by CITY.

Notwithstanding the foregoing appointment, the designated City Attorney
may be established from time to time or modified by resolution of the
City Council. HLG represents it employs, or will employ at its own
expense, all personnel required for the satisfactory performance of any
and all tasks and services set forth herein. HLG cannot replace the
designated City Attorney (or any successor to such person) without the
City Council’s prior approval, except from time to time necessary due to
illness or vacation scheduling. Approval of any such temporary substitute
must be obtained from the City Manager. City Attorney may appoint
various assistants and deputies as City Attorney deems appropriate,
without the need for an amendment to this Agreement.

2. SCOPE OF WORK AND DUTIES.

A.

HLG will perform any and all work necessary for the provision of City
Attorney services to CITY, including, without limitation, the following:

Attendance at City Council, Planning Commission, Successor
Agency and other agency and authority meetings that a majority of
the City Council serve, except as otherwise directed by the City
Council and/or City Manager, unless excused by the City Manager
or his/her designee.

Provide legal advice, written legal opinions, and consultation on all
matters affecting CITY to the City Council, City Manager, boards,
commissions, committees, officers, and employees of CITY, and as
requested by the City Council, the City Manager, or his/her
designee, in accordance with such policies and procedures as may
be established by CITY from time to time; and
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Vi.

Vi

Be available for telephone consultation with CITY staff, as needed
on legal matters which are within their area of operation and
maintain office hours at City Hall as requested by the City Manager
at times mutually agreed to by the City Manager and designated
City Attorney; and

Prepare or review necessary legal documents such as: ordinances
and resolutions; all agreements of any nature; all real property
instruments of any nature including purchase agreements and
escrows, leases, covenants, deeds, easements and licenses; bond
size, amount, and offering terms and conditions; public works
construction documents including bid specifications, contracts,
bonds, insurance, liens and related documents; memorandums of
understanding; franchise agreements; and all similar documents, all
as requested by CITY; and

Represent and advise CITY on pending and potential litigation as
requested; and

Monitor pending and current legislation and case law as
appropriate; and

i.  Supervise outside legal services, if any.

HLG, as a full-service law firm, is prepared to, and will upon request of
CITY, provide representation to CITY in all of its legal affairs including,
without limitation, municipal law, land use, environmental, toxics, mining,
water, tort defense (monitoring since CITY is a member of the Joint
Powers Insurance Authority), personnel, labor representation, code
enforcement, criminal prosecution, redevelopment/Successor Agency,
housing, cable television/telecommunications, finance, franchising,
contracts, water, waste water, waste management, transportation,
enterprise and other matters, except where conflicts exist or where the
City Council may otherwise direct. The City Attorney will represent CITY
in all of the foregoing legal matters, and in initiating and defending all
litigation unless otherwise directed by the City Council.

The City Attorney will keep CITY informed as to the progress and status
of all pending matters in accordance with such procedures as CITY may
establish from time to time. The City Attorney is expected to manage,
control and oversee the delivery of legal services in a competent,
professional, and cost-effective manner. All legal services must be
properly supervised and all personnel must be qualified to handle the
work assigned. If outside special counsel is retained, unless otherwise
directed by the City Council, such special counsel will be supervised by
the City Attorney.



D. All legal services will be coordinated under the direction of the City
Manager. Notwithstanding any other provision contained herein, any
legal services can only be authorized by the City Council or City
Manager. Nothing in this Agreement may be construed in any manner as
limiting the ultimate and absolute discretion of the City Council, at any
time, to assign or reassign legal matter of CITY from or to HLG.

3. CITY DUTIES.

CITY agrees to provide such information, assistance, cooperation, and access to
records, and other information as is necessary for HLG to effectively render its
professional services under this Agreement. To the extent CITY desires services
to be rendered on site, CITY, at CITY’s expense, will make available sufficient
office space, furniture, telephones, computers, facsimile machines, and
secretarial support, as approved by the City Manager, as may be necessary
therefor. CITY further agrees to abide by this Agreement, and to timely pay
HLG’s bills for fees, costs, and expenses, as established by this Agreement.
However, nothing in this Section, or any other part of this Agreement, may be
construed in any manner as limiting the ultimate and absolute discretion of the
City Council, at any time, to assign or reassign legal matters of CITY from or to
HLG.

4. PERSONNEL.

A. The experience, knowledge, capability and reputation of HLG, its
partners, associates, and employees, was a substantial inducement for
CITY to enter into this Agreement. Therefore, HLG will not contract with
any other person or entity to perform, in whole or in part, the legal
services required under this Agreement without CITY’s written approval.
In addition, neither this Agreement, nor any interest herein, may be
transferred, assigned, conveyed, hypothecated, or encumbered
voluntarily, or by operation of law, whether for the benefit of creditors, or
otherwise, without the prior written approval of CITY. Adding attorneys to
HLG, changes in the partnership, name changes and similar changes
are not be deemed a transfer or assignment requiring approval of CITY
or amendment hereof.

B. Assignments may be modified as provided in this Agreement and except
as so provided, HLG will exercise its discretion to utilize whichever
attorney(s) (and staff) it determines to be best suited to its rendition of
legal services under this Agreement, consistent with the competent and
efficient rendering of legal services, and with a view toward rendering
such services in an economically efficient manner.



This Agreement commences on May 1, 2016 and remains in full force
and effect until terminated by either party hereto. CITY may discharge
HLG at any time. The City Attorney has no right to hearing or notice, and
may be discharged with or without notice. HLG may withdraw from
CITY’s representation at any time, to the extent permitted by law, and
the Rules of Professional Conduct, upon at least sixty (60) days’ notice
to CITY.

In the event of such discharge or withdrawal, CITY will pay HLG
professional fees and costs, in accordance with this Agreement, for all
work done (and costs incurred) through the date of cessation of legal
representation, including without limitation, proration of the monthly
retainer amount to the date of such cessation. CITY agrees to execute,
upon request, a stipulation in such form as to permit HLG to withdraw as
City’s attorneys of record in any legal action then pending. HLG must
deliver all documents and records of CITY to CITY, or to counsel
designated by CITY, and assist to the fullest extent possible in the
orderly transition of all pending matters to CITY’s new counsel.

5. CONSIDERATION.

A.

vi.

Legal Fees. CITY will compensate HLG for the services to be provided
by HLG to CITY pursuant to this Agreement as follows:

A retainer amount of $16,000 per month. Except as provided
regarding meetings, HLG will charge its services to the retainer for
not more than 75 hours of work. The retainer will also include
attendance at regular and special meetings of the City Council and
Planning Commission. Except as otherwise provided, services
exceeding 75 hours of work will be upon an hourly basis.

All attorneys at $195 per hour for general municipal transactional
matters.

All attorneys at $200 per hour for Successor Agency transactional
matters.

All attorneys at $225 per hour for litigation and special (as identified
by the City Manager) legal services.

All attorneys $250 per hour for matters where CITY is reimbursed
costs.

HLG agrees that it will not increase the amounts in subsections i to
iv before May 1, 2018.



Automatic Escalation. The rates set forth above may be automatically
increased by HLG after May 1, 2018 based upon CPI (as defined below).
A rate increase is calculated by computing the percentage change in the
CPI| for the twelve-month period ending December 30" each year;
multiplying that percentage with existing rates; and adding that sum to
each rate. For example, x [new rate] = (CPl * y [existing rate]) + v.
Fractions may be rounded up to the nearest dollar.

“CPI” means the consumer price index for all urban consumers, all
items as calculated by the United States Department of Labor,
Bureau of Labor Statistics, for the Los Angeles-Riverside-Orange
County area, all items.

HLG must deliver to the City Manager notification of the rate
escalation, with supporting data and calculations before the rate
increase becomes effective.

Cost and Expense Reimbursement. In addition to the foregoing
compensation, CITY will reimburse HLG for actual and necessary
ordinary out-of pocket expenses reasonably incurred by HLG in
performance of the service provided by HLG to CITY pursuant to this
Agreement. Examples are as follows: deposition fees; postage;
messenger/process service; and document reproduction.

Reimbursable Extraordinary Expenses. With CITY’s prior written
approval, it will also reimburse HLG for extraordinary charges such as
for consultants; expert witnesses; travel; and investigative services.

Non-reimbursable Expenses. CITY will not reimburse HLG for the
following: staff time or overtime for performing secretarial, clerical, or
word processing functions; charges for time spent to provide necessary
information for CITY audits, billing or budget inquiries; and computer on
line charges.

Billing. All office, travel, and meeting time will be billed at the rates set
forth above in increments not exceeding one tenth (0.1) of an hour. HLG
will bill CITY each month for the services provided by HLG to CITY
pursuant to this Agreement, as well as all reimbursable costs and
expenses. All bills for legal fees will set forth in detail the work performed
during the billing period in line item format, so that each task is
separately explained and has specific time recorded. Bills for
reimbursable costs and expenses will set forth the cost for each category
of such expenses incurred during the billing period in addition to the total
cost of the expenses. If the amount charged in any one month for
reproduction costs exceeds $100.00, the billing statement will contain
backup documentation. Reimbursement for expenses incurred by an
outside vendor will include the vendor’s invoice.
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No Double Billing. HLG will not charge CITY for more than one
attorney’s time for appearances at a court proceeding, deposition, or
meeting with third parties, unless CITY’s Representative has expressly
authorized the use of more than one attorney for such appearances.

Payment. CITY will pay HLG for all of HLG's services, costs and
expenses provided or incurred pursuant to this Agreement following
receipt and approval of a bill for such services, costs and expenses that
complies with the provisions of this Agreement. CITY will make its best
effort to process and pay such bill within 30 days of the receipt of such
bill. In the event CITY fails to process and pay a bill within such 30 day
period, it will not be liable for any interest or finance change arising out
of such delinquency.

Taxpayer Information. HLG agrees to attach a completed W-9 Form to
this Agreement to facilitate tax reporting for payments made by CITY to
HLG pursuant to this Agreement.

6. CONFLICTS OF INTEREST.

A.

HLG represents that neither HLG nor any of the attorneys or other
persons employed by HLG have any material financial interest, direct or
indirect, in any contract or decision made by or on behalf of CITY that
may be affected by the services to be provided to CITY pursuant to this
Agreement, other than a financial interest that is similar, in all material
respects, to the interests of the general public. HLG further agrees that
no attorney or other person having any such interest will be employed by
HLG while this Agreement remains in effect. If HLG or an attorney or
other person employed by HLG acquires such an interest while this
Agreement remains in effect, HLG will immediately disclose such interest
to CITY’s Representative, and the interested individual will not
participate in or influence the performance of the services to be provided
to CITY pursuant to this Agreement.

In addition to the requirements regarding conflicts of interest imposed on
attorneys by the California Business and Professions Code, and by Rule
3-310 of the California Rules of Professional Conduct, HLG agrees that
neither HLG nor any attorney employed by HLG will represent clients
before any board, commission, committee or department of CITY, or
represent a client adverse to CITY for a period of one year from the date
of the completion of the services to be provided to CITY pursuant to this
Agreement or the early termination of such services in the manner
hereinafter provided by this Agreement. The provisions of this paragraph
may be waived by the written consent of the City Manager.



7. EXPERT WITNESSES AND CONSULTANTS. HLG may retain expert withesses
and consultants in the performance of this Agreement only with CITY’s prior
written consent. Upon retention of an expert withess or other consultant, CITY’s
Representative will determine whether the cost of such expert HLG will be paid
by HLG or directly by CITY. In the event HLG pays the cost of such expert
witness or consultant, such costs will be a reimbursable cost that may be billed
by HLG to CITY.

8. LIMITATIONS ON REPRESENTATION. In the course of its representation of
CITY in performing the Services, HLG will not take any of the following actions
without CITY’s prior written consent:

A. Disqualify any judge assigned to preside at any trial, hearing, status
conference, settlement conference or other proceeding pertaining to the
litigation;

B. Agree to any mediation or arbitration on any matter at issue in litigation

except where mediation or arbitration is required by a court rule or order,

C. File an appeal from an adverse judgment entered by the court in the
litigation, or file a writ seeking appellate review of any interlocutory order
or ruling of the court.

D. Propose or agree to any settlement of the litigation.

9. FILES. HLG agrees that all legal files maintained by HLG pertaining to the
services provided to CITY pursuant to this Agreement are and will remain CITY’s
property. However, HLG will have the right to retain copies of such files upon
completion of the Services provided for by this Agreement, or upon the earlier
termination such services in the manner hereinafter provided in this Agreement.
For purposes of this Agreement the term “files” will include electronic files and
data, as well as paper files that are maintained by HLG in the performance of the
Services.

10.INSURANCE.

A. HLG will procure and maintain, at its sole cost and expense, in a form
and content satisfactory to CITY, during the entire term of this
Agreement, including any extension thereof, the following policies of
insurance:

i. . Comprehensive General Liability Insurance. A policy of
comprehensive general liability insurance, written on a per
occurrence basis in an amount not less than a combined single limit
of One Million Dollars ($1,000,000.00), and One Million Dollars
($1,000,000.00) products and completed operations.



Workers’ Compensation Insurance. A policy of workers’
compensation insurance in such amount as will fully comply with
the laws of the State of California and which will indemnify, insure
and provide legal defense for both HLG and CITY against any loss,
claim or damage arising from any injuries or occupational diseases
occurring to any worker employed by or any persons retained by
the Contractor in the course of carrying out the work or services
contemplated in this Agreement.

Automobile Insurance. A policy of comprehensive automobile
liability insurance, written on a per occurrence basis, in an amount
not less than a combined single limit liability of One Million Dollars
($1,000,000.00). Said policy will include coverage for owner, non-
owner, leased and hired cars.

Errors and Omissions Insurance. A policy of professional liability
issuance, written on a claims made basis in an amount not less
than Two Million Dollars $2,000,000.00).

Except for the policy of professional liability insurance, all of the above
policies of insurance will be primary insurance and name CITY, its
officers, employers and agents as additionally insured. Except for the
policy of professional liability insurance, the insurer must waive all rights
of subrogation and contribution it may have against the CITY, its officers,
employees and agents and their respective insurers. Except for the
policy of professional liability insurance, all of said policies of insurance
must provide that said insurance may not be amended or canceled
without providing thirty (30) days prior written notice by registered mail to
CITY. In the event any of said policies of insurance are cancelled, the
attorney must, before the cancellation date, submit new evidence of
insurance in conformance with this Section to CITY. Failure to do so is
cause for termination.

11.INDEMNIFICATION.

A.

HLG will hold CITY and CITY’s officers, employees, agents, and
volunteers harmless and free from any and all claims or liabilities or
expenses, including attorney’'s fees, caused by HLG’s negligent or
wrongful performance of its services pursuant to this Agreement, save
and except for any such claim, liability, or expense arising out of the
willful misconduct, sole negligence or concurrent active negligence of
CITY and/or CITY’s officers, employees, agents, or volunteers. In the
event CITY and/or any of CITY’s officers, employees, agents, or
volunteers are named in any lawsuit, or should any claim be made
against it or any of them by lawsuit or otherwise arising out of or relating
to HLG's performance of its services pursuant to this agreement, other
than a lawsuit or claim arising out of their willful misconduct sole
negligence or concurrent active negligence, HLG will reasonably defend
and indemnify them for any judgment rendered against them.
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12.

13.

14.

15.

16.

7.

B. Notwithstanding any other provisions of this Section, CITY
acknowledges its statutory obligation under Government Code §
825, et seq. to defend and indemnify the City Attorney and his
assistants and deputies from and against all and any claims,
actions and liabilities arising from work performed within the scope
of their duties under this Agreement.

CITY’S REPRESENTATIVE. The name, address and telephone number of
CITY’s Representative is as follows:

Jeffrey L. Stewart, City Manager
City of Bellflower

16600 Civic Center Drive
Bellflower, CA 90706

Email: jstewart@bellflower.org

HLG’S REPRESENTATIVE. The name, address and telephone number of
HLG'’s Representative is as follows:

Karl H. Berger

Hensley Law Group

2600 West Olive Avenue, Suite 500
Burbank, CA 91505

E-mail: kberger@hensleylawgroup.com

PERMITS AND LICENSES. HLG, at its sole expense, will obtain and maintain
during the term of this Agreement, all permits, licenses, and certificates that may
be required, as determined by HLG, in connection with the performance of
services under this Agreement.

WAIVER. CITY’s review or acceptance of, or payment for, work product prepared
by HLG under this Agreement will not be construed to operate as a waiver of any
rights CITY may have under this Agreement or of any cause of action arising
from HLG's performance. A waiver by CITY of any breach of any term, covenant,
or condition contained in this Agreement will not be deemed to be a waiver of any
subsequent breach of the same or any other term, covenant, or condition
contained in this Agreement, whether of the same or different character.

ASSIGNABILITY. This Agreement is for HLG's professional services. HLG's
attempts to assign the benefits or burdens of this Agreement without CITY’s
written approval are prohibited and will be null and void.

INDEPENDENT CONTRACTOR. CITY and HLG agree that HLG will act as an
independent contractor and will have control of all work and the manner in which
is it performed. HLG will be free to contract for similar service to be performed for
other employers while under contract with CITY. HLG is not an agent or
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18.

19.

20.

21.

22.

23.

24,

employee of CITY and is not entitled to participate in any pension plan,
insurance, bonus or similar benefits CITY provides for its employees. Any
provision in this Agreement that may appear to give CITY the right to direct HLG
as to the details of doing the work or to exercise a measure of control over the
work means that HLG will follow the direction of CITY as to end results of the
work only.

AUDIT OF RECORDS. HLG will maintain full and accurate records with respect
to all services and matters covered under this Agreement. CITY will have free
access at all reasonable times to such records, and the right to examine and
audit the same and to make transcript therefrom, and to inspect all program data,
documents, proceedings and activities. CITY or its designee has the option of
inspecting and/or auditing all records and other written material used by HLG in
preparing its statements to CITY as a condition precedent to any payment to
HLG. HLG will retain such financial and program service records for at least four
(4) years after termination or final payment under this Agreement.

INTERPRETATION. This Agreement was drafted in, and will be construed in
accordance with the laws of the State of California, and exclusive venue for any
action involving this agreement will be in Los Angeles County.

ENTIRE AGREEMENT. This Agreement and its accompanying exhibits, set forth
the entire understanding of the parties. There are no other understandings, terms
or other agreements expressed or implied, oral or written. This Agreement will
bind and inure to the benefit of the parties to this Agreement and any subsequent
successors and assigns.

RULES OF CONSTRUCTION. Each Party had the opportunity to independently
review this Agreement with legal counsel. Accordingly, this Agreement will be
construed simply, as a whole, and in accordance with its fair meaning; it will not
be interpreted strictly for or against either Party.

SEVERABILITY. If any portion of this Agreement is declared by a court of
competent jurisdiction to be invalid or unenforceable, then such portion will be
deemed modified to the extent necessary in the opinion of the court to render
such portion enforceable and, as so modified, such portion and the balance of
this Agreement will continue in full force and effect.

AUTHORITY/MODIFICATION. The Parties represent and warrant that all
necessary action has been taken by the Parties to authorize the undersigned to
execute this Agreement and to engage in the actions described herein. This
Agreement may be modified by written amendment. CITY’s City Manager, may
execute any such amendment on behalf of CITY.

ACCEPTANCE OF FACSIMILE SIGNATURES. The Parties agree that this
Agreement, agreements ancillary to this Agreement, and related documents to
be entered into in connection with this Agreement will be considered signed
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when the signature of a party is delivered by facsimile transmission. Such
facsimile signature will be treated in all respects as having the same effect as an
original signature.

25. TIME IS OF ESSENCE. Time is of the essence for each and every provision of
this Agreement.

26. JURISDICTION AND VENUE. Jurisdiction is in the State of California and venue
lies in Los Angeles County.

27. NON-APPROPRIATION OF FUNDS. Payments due and payable to HLG for
current services are within the current budget and within an available,
unexhausted and unencumbered appropriation of CITY. In the event CITY has
not appropriated sufficient funds for payment of HLG services beyond the current
fiscal year, this Agreement will cover only those costs incurred up to the
conclusion of the current fiscal year.

IN WITNESS WHEREOF the parties hereto have executed this contract the day
and year first hereinabove written.

CITY OF BE WE

Jeffre@/L. Stewart
City Manager

ATTEST:

HENSLEY LAW GROUP:
— ) :.;I-’.:i\' A L/

= [ e 7
Mark D. Hensley

Taxpayer ID No. On file
Doc 341522
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